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Abstract 

This presentation focuses on the tort law crisis (and third party insurance) in the field of 

traffic accidents and identifies, first of all, the limits and the inefficiencies of the tort 

law and third party insurance from the standpoint of compensation and costs, and then 

analyzes, in a comparative perspective, alternative compensation systems, such as first 

party no-fault insurance. In this perspective the common law experience is interesting as 

the legal discourse showed some sensibility in seeking alternative solutions to the tort 

liability rule (for example, Green, Carman, Grad, Ehrenzweig, Columbia University 

Council for Research in the Social Sciences, Report by the Committee to study 

compensation for Automobile Accidents; Keeton and O’Connell). Fifteen States in the 

US, as well as Quebec, New Zealand and Israel have replaced the traditional tort law 

and third party insurance with no-fault systems. Under third party insurance the injured 

person has the right to sue the injurer (and its insurer) to collect compensation for 

damages; on the contrary under no-fault system the wrongdoer is never liable for 

damages and the victims recover their own damages or compensation from their own 

insurance company. As a matter of fact, the two primary characteristics of no fault 

systems are: compulsory first party insurance for personal injury and restriction in the 

rights to sue for damages.  

There are different types of no-fault systems:  

Pure No-Fault System (Quebec, New Zealand, Israel): Under pure no-fault, victims 

must always collect compensation from their own insurance; there is no compensation 



for pain and suffering; there are also limits to recover economic damages such as lost 

wages and medical expenses.  

Hybrid (or mixed or partial) No-Fault Systems: Victims collect compensation from 

their own insurance if the losses do not exceed a given threshold (the damages are 

covered by first party insurance); if the losses exceed the threshold, the victims are 

allowed to opt out of no-fault and sue the injurer under the tort system (third party 

insurance). 

‘Choice’ No-Fault System (Kentucky and New Jersey): Under this system, victims 

could choose between tort and no fault.  

The no-fault system is more effective than the tort system in compensating victims of 

auto accidents, brings a more efficient and equitable distribution of benefits and also 

reduces the administrative costs. Opponents of a no-fault system argue that it reduces  

drivers’ incentives to drive carefully (because no-fault lowers the cost of driving 

negligently by limiting first party liability for the injuries suffered by a third party in 

auto accident) and thereby increases  the accident rate.  

In this presentation we will analyze advantages and drawbacks of no–fault insurance 

and we will compare incentives and efficiencies under tort law and under no-fault.   

The purpose of this presentation is not to offer a final answer to the no-fault insurance, 

but to contribute to the debate about no-fault.   

This presentation   will be divided into 5 parts: 

1) Introduction: the inefficiency of tort law (and third party insurance) in the field 

of traffic accidents.   

2) The taxonomy of no-fault systems: pure no-fault; partial no-fault;  and ‘choice’. 

3) The  effects of  no-fault insurance. 

A) Cost reduction. 

B) Litigation costs. 

C) Compensation. 

4) Deterrence and Fairness in no-fault systems:  

A) The impact of no-fault insurance on deterrence and the role of  first 

party safety incentive.  

B) Some empirical evidence: the effect of no–fault insurance on driver 

beahviour and on automobile accident rates. 

5) Conclusion: Tort law vs no-fault and problems in perspectives. 
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